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An Illinois retailer is one who either accepts purchase orders in the State
of Illinois or maintains an inventory in Illinois and fills Illinois orders
from that inventory. The Illinois retailer is liable for Retailers'

Cccupation Tax on gross receipts from sales and nust collect the
correspondi ng Use Tax incurred by purchasers. (This is a GL).

May 17, 1999

Dear XXXxX:

This letter is in response to your letter dated April 27, 1999. The nature
of your letter and the information you have provided require that we respond wth
a General Information Letter, which is designed to provide general information
is not a statenent of Department policy and is not binding on the Departnent
See 2 IlII. Adm Code 1200.120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:

I am a Professor at COLLECE in CITY/ STATE. As part of a tax research
project on nexus issues, | am exam ning how the decision of the South
Carolina Supreme Court in Ceoffrey, Inc. v. South Carolina State Tax
Comm ssion, 437 S.E. 2d 13 (S.C, 1993) cert denied, 510 U S. 992
(1993), has inpacted the policies and/or actions of other state
revenue departnents. Specifically, |I am interested in |earning how
many states have taken positions consistent with the decision and are
now asserting or planning to assert that position in audits and
assessnments.

I would greatly appreciate it if you would advise ne as to what
position, if any, your departnment has taken in relation to the issue
of whether the existence of intangible property creates nexus for
i ncone or other tax purposes. If regulations or guidelines have been
prormul gated on this issue, it would be very helpful to me to have a
copy of the sane.

I am encl osing a sel f-addressed envel ope for your convenience. |If you
prefer to respond electronically, mny e-mail address | s####. My FAX
nunber s ####.

Thank you for your assistance in this matter.
The Sal es and Excise Tax Division of the Legal Services Ofice has received
your letter. However, a copy has also been submtted to the Income Tax D vision

for a response.

Illinois taxes the retail sale and use of tangible personal property under
two separate but related statutes. The Retailers' COccupation Tax Act inposes a
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tax upon persons engaged in the business of selling at retail tangible personal
property. 35 ILCS 120/2 (1996 State Bar Edition). The Use Tax Act inposes a tax
upon the privilege of using in this State tangi ble personal property purchased at
retail froma retailer. 35 ILCS 105/3 (1996 State Bar Edition). Intangibles are
not subject to Retailers’ Cccupation Tax and Use Tax.

An Illinois retailer is one who either accepts purchase orders in the State
of Illinois or maintains an inventory in Illinois and fills Illinois orders from
that inventory. The Illinois retailer is liable for Retailers' QOccupation Tax on

gross receipts from sales and nmust collect the corresponding Use Tax incurred by
pur chasers.

The definition of a "retailer maintaining a place of business in Illinois"
is set forth at 86 Ill. Adm Code 150.201(i), see enclosed. An out-of-State
retailer maintaining a place of business in this State is required to register
with the State as an Illinois Use Tax collector. See the enclosed copy of 86
II'l. Adm Code 150.801. The retailer nust collect and remt Use Tax to the State
on behalf of its Illinois custoners even though the retailer does not incur any

Retailers' Qccupation Tax liability.

The final type of retailer is sinply the out-of-State retailer that does not

have sufficient nexus with Illinois to be required to submt to Illinois tax |aw.
A retailer in this situation does not incur Retailer’' OCccupation Tax on sales
into Illinois and is not required to collect Use Tax on behalf of its Illinois
cust oners. However, the retailer's Illinois custonmers will still incur Use Tax

on the purchase of the out-of-State goods and have a duty to self-assess their
Use Tax liability and remt the anount directly to the State.

The United States Suprenme Court in Quill Corp. v. North Dakota, 112 S. C.
1904 (1992), set forth the current guidelines for determning what nexus
requi rements nust be nmet before a person is properly subject to a state's sales
tax laws. The Suprene Court has set out a two-prong test for nexus. The first

prong is whether the Due Process Cause is satisfied. Due Process wll be
satisfied if the person or entity purposely avails hinself or itself of the
benefits of an economc market in a forumstate. Id. at 1910. The second prong

of the Supreme Court's nexus test requires that, if due process requirenents have
been satisfied, the person or entity mnust have physical presence in the forum
state to satisfy the Comrerce C ause.

A physical presence does not nean sinply an office or other physical

bui | di ng. Under Illinois tax law, it also includes the presence of any
representative or other agent of the seller. The representative need not be a
sales representative and it is inmmterial for tax purposes that the

representative's presence is tenporary.

I hope this information is helpful. The Department of Revenue maintains a
Web site, which can be accessed at ww. revenue.state.il . us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's
Taxpayer Information Division at (217) 782-3336.
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If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

G na Roccaforte
Associ at e Counsel

GR: nsk
Enc.



